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I made the special effort to be here today to express my outrage to this Study
Commission’s decision to urge the Clinton Administration to hold back on the
promulgation of Secretarial procedures for non-compacted gaming.  Those procedures
are designed to prevent States from depriving tribes of their inherent and statutory
gaming rights by merely refusing to negotiate in good faith, and/or refusing to consent to
the jurisdiction of the federal courts.  It is not only appropriate, but it is essential that the
Department of the Interior move forward to implement those procedures.

The Study Commission’s action is not supported by the facts.  Indeed, it this
Commission is guiding itself by the facts, I am sure it would have never even considered
such action.  I will discuss those facts in a moment, but I want to first comment on the
process.  I have spoken to several tribal leaders and to the Spokane Tribe’s attorney who
attended the meetings in Del Mar, California and Phoenix, Arizona, and they told me of
the written questions that your subcommittee asked the Tribes to address, and they told
me of the discourse that occurred during the formal sessions, including the exchange of
questions and answers.  From what I understand, at no time did any Commissioner
suggest that this Study Commission was contemplating sending such a letter to the
Clinton Administration, and none of the questions addressed the issue of the proposed
regulations.  Yet, immediately after the California and Arizona hearings, you went into
executive session and voted 8-1 to send off a letter urging that Secretarial procedures be
placed on hold until the Commission has completed its work.  I ask you how Indian
Country can have any confidence at all that this Commission will issue and objective
report about Indian gaming when you do not have the simple courtesy of asking our
opinion when we are right in front of you answering any question you may have?  I ask
you how Indian Country can have any confidence at all in this Commission when it fails
to give us a “heads-up” regarding premature action that directly and negatively impacts
Tribes?  I am angry.  I urge this Commission to give pause and seriously reflect on what
it has done and to reflect on the need to step back and chart a new course for the
Commission to develop a real understanding of the tribal/federal/state dynamics at work
in the arena of Indian gaming.

To oppose the expeditious implementation of Secretarial procedures is to support
the coercive, bad faith tactics of the several state governments who are hostile to the



Indian Gaming Regulatory Act.  While politicians and academicians banter around the
conflicts of morality, sovereignty, and the hypocrisy of state-sponsored gaming, Tribes
are being threatened with their very ability to survive.  I know this from experience.  I am
the vice-Chairman of the Spokane Tribe and I have personally been involved with the
issue since the inception of IGRA in 1988.  The Spokane Tribe has looked to gaming to
help support a membership of over 2,000 and to steward of 300,000 acres of reservation
land.  We asked the State of Washington to enter into a compact in 19888, more than a
decade ago.  We sat at the negotiation table for more than three years before our
frustration overflowed and we filed an action in federal court in 1991 seeking a Court
Mediator to resolve remaining issues in dispute.  Washington State was one of the States
leading the charge in challenging IGRA’s constitutionality bye arguing that the 11th

Amendment precluded Congress from subjecting state governments to lawsuits brought
by Tribes.  We initially were successful in defeating this argument when the District
Court ruled that it had jurisdiction over state officials, and when the Ninth Circuit
Appeals Court ruled that States did not have 11the Amendment immunity.  But those
decisions were overturned by the Supreme Court’s 1996 decision in Seminole Tribe v.
Florida.  The Tribe, finding no remedy, went forward with full scale casino gaming
without a compact, and like many other tribes, we were confronted by the Department of
Justice in enforcement actions designed to shut us down.

We have been successful, to date, in fending off those actions.  We have found
protection in the federal courts, particularly with the Ninth Circuit.  In 1994, when the
Department of Justice convinced the District Court to issue an injunction against Spokane
Tribal gaming, the Ninth Circuit stepped in and stopped it by issuing an emergency order
suspending the injunction.  In March of this year, the Ninth Circuit issued its formal
opinion and reversed the District Court.  That decision makes for very good reading.
Since your letter to the Clinton Administration suggests that only one in nine of you has
ever read the Ninth Circuit opinion, I have provided copies today for your perusal.

Many other tribes have not been so fortunate.  Tribes operating without compacts
in Idaho, California, Montana, Nebraska, Texas, Alabama, Florida and elsewhere are all
confronted with enforcement actions because they have lands in states that refuse to
consent to IGRA’s negotiation/mediation process.  The consequences are real and
immediate.  Tens of thousands of jobs for tribal members and millions of dollars in
revenues earmarked for essential governmental services are at stake.  In some of those
same states and in many other states, the States’ defiance of IGRA’s
negotiation/mediation process is felt in the coercive agreements that Tribes have signed
just to get open and generate some employment and some revenue.  These compacts are
not the products of good faith negotiations.  These compacts are the products of coercion
and duress.  One of the examples with the most press is the Wilson/Pala Compact in
California.  The State refused to negotiation with over 100 tribes and instead found the
one tribe that would cave in on a long laundry list of unreasonable demands.  The
machine they came up with may actually be a commercially viable machine, but the State
has imposed so many nonsensical, hair-splitting restrictions, that it is insulting.  It appears
that the California Tribes have been able to avoid Governor Wilson’s bad faith tactics –
last week’s election shows Proposition 5 passing with an overwhelming 25 point majority



win – but it drained $70 million dollars from tribal treasuries that should never have had
to have been spent.  Just last month, a similar device was announced out of supposed
“negotiations” with a dozen tribes in Washington State.  No one, to this day, has been
able to explain to me why these ridiculous constraints are imposed on the Indian
machines.  Our tribal attorney is here with me today if you would like to discuss any of
the specifics regarding these contrived devices.  The coercion is found in the inclusion of
provisions that have nothing to do with the regulation of gaming and have everything to
do with the State’s desire to undermine tribal self-governance.  The coercion is found in
pure greed, where states strip funds directly out of tribal treasuries, even though IGRA
forbids the imposition of a tax.  This “non-tax” is as high as 25% in Connecticut and 16%
in New Mexico, and is the driving force of renegotiations in Wisconsin and Minnesota.
It is true that tribal business do not pay income taxes, just as it is true that the State
Lottery and other state-owned businesses do not pay income taxes – and with good
reason.  Essentially 100% of the profits are taxed because 100% of the profits are used
for essential government purposes.

As long as states believe that they can force tribes into unreasonable agreements,
they will do so.  Congress created a delicate balance wherein a tribe and a state would
negotiate on a government – to – government basis, with disputes being resolved by a
federal court-appointed mediator.  But that delicate balance was obliterated with the
Seminole decision, and it is imperative that a viable substitute remedy be made available.
Secretarial procedures are the best avenue to accomplish that imperative.  Your
interference in that process is not welcome.  It is insulting to hear people repeat the lies of
the states that the proposed procedures cut the state out of the process.  How can this be
when the only basis for a Tribe to proceed to the Secretary is if the State has failed to
consent to the negotiation/mediation process?  States are always in the position of
protecting their interest, simply by consenting to the process.  Tribes, on the other hand,
are rendered powerless when a State refuses to consent.  Furthermore, Secretary Babbitt’s
proposed rule bends over backwards and allows for critical state input, even though the
State’s belligerence is the only reason a tribe need approach the Secretary for help.

There was no mention in your recommendations to the Clinton Administration
that it also refrain from seeking enforcement action against tribes without compacts until
you have had the opportunity to complete your study.  I am sure that Nevada and state
gaming interest would like to see all of the Tribes swept under the rug and shut down
before any resolution to this issue ever sees the light of day.  The enforcement efforts of
the United States against tribes basically reward states for refusing to negotiate or litigate
and punish tribes for the states’ bad acts.  Some of these efforts, unfortunately, have been
successful.  But it would be a mistake for this Study Commission or anyone in federal
and state government to underestimate the tenacity and perseverance of the Tribes.  The
California Tribes showed you what they can do.

The Spokane Tribe has focused its efforts in the federal courts.  Take the time to
read the opinion of the unanimous panel in United States v. Spokane Tribe.  It lays out
the issues with clarity and reason.  I even thought of reading it verbatim as my statement
to you here today.  The Ninth Circuit says enforcement action against non-compacted



gaming is inappropriate when the reason the Tribe lacks a compact is that the State
refuses to consent to IGRA’s negotiation/mediation process.  The Ninth Circuit strongly
suggested that the United States get our of bed with the states and work with the Tribes in
implementing what Congress intended in passing IGRA.  The Court warned the United
States that it must resuscitate IGRA by providing some viable remedy for the tribes.
When those on this Commission criticize the Secretary’s plan to move forward with
procedures, they should ask themselves the question: what does that get you?  So long as
Secretarial procedures are not in place, the Ninth Circuit, the Spokane Tribe and others
will secure tribal sovereign and statutory gaming rights without any state involvement
whatsoever.

One of the infuriating aspects of this debate is that the Spokane Tribe and most
tribes have no objection to working with states as partners to insure the regulatory
integrity of tribal gaming operations.  Tribes are not the party to have left the negotiation
table – states are.  Tribes are not the party that refuses to abide by the
negotiation/mediation process established by Congress in 1988 – states are.  Yet tribes
have taken a beating with accusations of illegality – the state officials that masterminded
this scheme to undermine IGRA are the real criminals.

I have been at this issue for ten years, fighting in the courts, in Congress and in
the Clinton Administration to get somebody to stand up and do the right thing.  So far we
only hear the people feel our pain – that is not good enough.  After ten years I know what
the true facts are, and I hope that by the time this Study Commission submits its report, it
too, knows the truth.

I have taken your time venting my anger.  I am grateful for your time.  I invite
each of you to the Spokane reservation to see first hand what we are fighting for.
Gaming has brought hundreds of jobs and millions of dollars in desperately needed
revenues to our Tribe and its members, and is now a key asset to the rural economy of
Eastern Washington.  We are now truly on a path towards economic self-sufficiency.  We
have accomplished all of this while under the continuing threat of being closed down.
We need all the help we can get, including the help of this Commission.  The letter to the
Clinton Administration regarding Secretarial procedures did not help.  Accordingly, I
have little hope that you will be helpful in the future.  I hope you prove me wrong.

Thank you.

Enclosure:  Ninth Circuit Appeals Court opinion, United States v. Spokane Tribe
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KOZINSKI, Circuit Judge.

On application by the United States, the district court
enjoined the Spokane Tribe of Indians from conducting lucra-
tive gambling operations on its reservations. The preliminary
injunction was issued under the authority of the Indian Gam-
ing Regulatory Act (IGRA), 25 U.S.C. S 2701 et seq., which
has since been declared partially unconstitutional. See Semi-
nole Tribe of Florida v. Florida,
517 U.S. 44
 (1996). In this
interlocutory appeal we confront the question whether por-
tions of IGRA not struck down by Seminole Tribe support the
injunction.

I

IGRA, as passed by Congress in 1988, sets up a complex
procedure for states and Indian tribes to work out their differ-
ences concerning gambling on Indian reservations. The first
step in that process is for tribes wishing to conduct commer-
cial gaming to negotiate compacts with the states within
whose borders their reservations are located. The Spokane
Tribe of Indians was operating a bingo hall and some card
games at the time IGRA was passed but wanted to expand its
operations. So the Tribe began to negotiate a compact with
the State of Washington.

Negotiations did not go well and broke down altogether
after two years. As IGRA then allowed, the Tribe sued the
State for failure to negotiate in good faith. Following the
Supreme Court's decision in Seminole Tribe, the State
invoked its newfound Eleventh Amendment immunity and
brought the Tribe's suit to a sudden end.

While its suit against the State was pending, the Tribe had
stepped up its casino operations and started offering a wider
range of games. Without a compact in place, the gaming oper-
ations violated IGRA and the United States brought this
action to put a stop to them. The district court granted a pre-
liminary injunction prohibiting the Tribe from operating most
types of games and the Tribe appeals.

II

The district court issued its injunction when IGRA was still



wholly intact. Does the Supreme Court's decision in Seminole
Tribe, striking down another section of the same statute,
affect the district court's authority to enjoin Indian gaming
thereunder? To answer this question we must first examine
the history and structure of IGRA to determine the extent to
which its parts are mutually dependent.

A

In 1987 the Supreme Court held that states were not autho-
rized to regulate gambling in Indian country. See California
v. Cabazon Band of Mission Indians,
480 U.S. 202
 (1987).
States disliked Cabazon and so the following year Congress
passed IGRA. The new law gave states considerable say over
gambling in Indian country, but the Act was not an unmiti-
gated defeat for tribes. Rather, the law closely balanced the
interests of states and tribes. IGRA divided games into three
classes, each regulated differently. Our concern is with class
III gaming--the most lucrative kind--covering all but social
gambling and games like bingo. See 25 U.S.C.S 2703(8).
Under IGRA, class III activities must be authorized by a tribal
ordinance approved by the National Indian Gaming Commis-
sion, permitted by the state for some person or organization,1
and covered by a tribal-state compact. See 25 U.S.C.
S 2710(d)(1).

A different section of IGRA makes it a federal crime to
violate state gambling law in Indian country unless authorized
by a compact. See 18 U.S.C. S 1166. Only the federal govern-
ment, not the state, may enforce this provision. See id.
[1] The tribal-state compact is pivotal to the IGRA provi-
sions governing class III gaming. Without a compact in place,
a tribe may not engage in class III gaming. To guard against
the possibility that states might choose not to negotiate, or to
negotiate in bad faith, Congress included a complex set of
procedures designed to protect tribes from recalcitrant states.2

In 1996 the Supreme Court emasculated these procedures
by holding that tribes are constitutionally precluded from
bringing suit against recalcitrant states that do not consent to
being sued. See Seminole Tribe,
517 U.S. at 72
 ("[T]he Elev-
enth Amendment prevents congressional authorization of suits



by private parties against unconsenting States."). The
Supreme Court did not consider whether the rest of IGRA sur-
vives.

B

[2] IGRA does contain a severability clause. See 25 U.S.C.
S 2721. This creates a presumption that if one section is found
unconstitutional, the rest of the statute remains valid. But that
presumption is not conclusive; we must still strike down other
portions of the statute if we find strong evidence that Con-
gress did not mean for them to remain in effect without the
invalid section. See Alaska Airlines, Inc. v. Brock, 480 U.S.
678, 686 (1987). The question we must ask is this: Would
Congress have enacted IGRA had it known it could not gives
tribes the right to sue states that refuse to negotiate? See id.
at 685; see also Board of Natural Resources of the State of
Washington v. Brown, 992 F.2d 937, 948 (9th Cir. 1993). If
the answer is yes, then the rest of IGRA remains valid. If the
answer is no, things become more complicated, as we must
then ask which other provisions of IGRA are called into ques-
tion, and under what circumstances.

Figuring out why Congress passed a piece of legislation is
hard enough. Figuring out whether it would have passed that
legislation in the absence of one of its key provisions is even
harder. Yet, figure we must.

[3] Under Cabazon, the states had little power to regulate
gambling on tribal land. IGRA shifted power to the states--a
major blow to tribal interests. Under IGRA states could effec-
tively veto any class III gaming on Indian land simply by
refusing to negotiate a compact. Section 2710(d)(7) restored
some leverage to the tribes by giving them the right to sue
recalcitrant states and thereby forcing them to enter into a
compact. See n.2 supra. It is quite clear from the structure of
the statute that the tribe's right to sue the state is a key part
of a carefully-crafted scheme balancing the interests of the
tribes and the states. It therefore seems highly unlikely that
Congress would have passed one part without the other, leav-
ing the tribes essentially powerless.

[4] IGRA's legislative history strongly supports this
inference.3 The Senate report on S. 555, which became IGRA,
repeatedly emphasizes that the bill balances the interests of
tribes and states. See, e.g., S. Rep. No. 100-446, at 1-2 (1988),



reprinted in 1988 U.S.C.C.A.N. 3071, 3071 ("[T]he issue has
been how best to preserve the right of tribes to self-
government while, at the same time, to protect both the tribes
and the gaming public from unscrupulous persons."); id. at 5,
1988 U.S.C.C.A.N. at 3075 ("[T]he Committee has attempted
to balance the need for sound enforcement of gaming laws
and regulations, with the strong Federal interest in preserving
the sovereign rights of tribal governments[.]"); id. at 6, 1988
U.S.C.C.A.N. at 3076 ("This legislation is intended to provide
a means by which tribal and State governments can realize
their unique and individual governmental objectives[.]"). In
describing the balancing, the report refers specifically to the
provision for suing states:

       Section 11(d)(7) grants a tribe the right to sue a State
       if compact negotiations are not concluded. This sec-
       tion is the result of the Committee balancing the
       interests and rights of tribes to engage in gaming
       against the interests of States in regulating such gam-
       ing. . . . [T]he issue before the Committee was how
       best to encourage States to deal fairly with tribes as
       sovereign governments. The Committee elected, as
       the least offensive option, to grant tribes the right to
       sue a State if a compact is not negotiated . . . .

Id. at 14, 1988 U.S.C.C.A.N. at 3084.

When the Eleventh Amendment became a concern after
IGRA became law, Senator Daniel Inouye, chair of the Senate
Committee on Indian Affairs and one of S. 555's authors,
explicitly answered our question.4 He explained that Congress
would not have passed IGRA in the form it did, had it known
that tribes wouldn't be allowed to sue the states:

       Because I believe that if we had known at the time
       we were considering the bill--if we had known that
       this proposal of tribal state compacts that came from
       the States and was strongly supported by the States,
       would later be rendered virtually meaningless by the
       action of those states which have sought to avoid
       entering into compacts by asserting the Tenth and
       Eleventh Amendments to defeat federal court juris-
       diction, we would not have gone down this path.

Implementation of Indian Gaming Regulatory Act: Oversight
Hearings Before the House Subcommittee on Native Ameri-



can Affairs of the Committee on Natural Resources, 103rd
Cong., 1st Sess., Serial No. 103-17, Part 1, at 63 (April 2,
1993). Elsewhere, he said, "If the courts rule that the Eleventh
Amendment would prohibit the tribal governments from suing
State officials, then you've got a piece of paper as a law."
Implementation of Indian Gaming Regulatory Act: Hearing
Before the Senate Select Committee on Indian Affairs, 102nd
Cong., 2d Sess., S. Hrg. 102-660, Part 2, at 58 (March 18,
1992).

[5] IGRA as passed thus struck a finely-tuned balance
between the interests of the states and the tribes. Most likely
it would not have been enacted if that balance had tipped con-
clusively in favor of the states, and without IGRA the states
would have no say whatever over Indian gaming. In our case,
the Tribe claims it attempted to negotiate in good faith, but
that attempt failed because of bad faith on the part of the
State. The Tribe thus fulfilled its obligation under IGRA. The
Tribe then sued the State, as it was entitled to under the stat-
ute, but found it could not continue that suit after Seminole
Tribe. As far as we can tell on the record before us, nothing
now protects the Tribe if the State refuses to bargain in good
faith or at all; the State holds all the cards (so to speak). Con-
gress meant to guard against this very situation when it cre-
ated IGRA's interlocking checks and balances.

[6] Does this mean that the surviving portion of IGRA is
invalid? Not quite. We deal here only with the narrow ques-
tion presented by this interlocutory appeal: Is a preliminary
injunction authorized in these circumstances? The district
court granted the injunction back in 1994, long before
Seminole Tribe transformed the legal landscape. We hold
merely that the class III gaming provisions can't form the
basis for an injunction against the Tribe on the record before
us.

IGRA, however, remains valid and, under some circum-
stances, it may function close enough to what Congress had
in mind to be enforceable by way of injunction. Most obvi-
ously, a state might waive sovereign immunity and allow a
tribe to sue it in district court; IGRA would then function
exactly as intended and there would be no reason not to give
it full effect. Here, however, Washington invoked its rights
under the Eleventh Amendment and caused the Tribe's suit to
be dismissed, distorting the IGRA process. Or, the United
States might sue on behalf of a tribe and force the state into



a compact.5 If it did so, IGRA could work as intended and any
IGRA violation by the tribe could be enjoined.

Other circumstances would present closer cases. Before
Seminole Tribe reached the Supreme Court, the Eleventh Cir-
cuit anticipated the Eleventh Amendment (no relation) prob-
lem. Unlike the Supreme Court, the circuit then considered
what happens next. It held that if a tribe sues a state and the
state pleads the Eleventh, the tribe may then notify the Secre-
tary of the Interior, who may address the problem by regula-
tion. See Seminole Tribe of Florida v. Florida, 11 F.3d 1016,
1029 (11th Cir. 1994).

The Tribe here has already applied to the Secretary several
times asking him to prescribe regulations, so far with no luck.
The Department of the Interior has issued an advance notice
of proposed rulemaking, suggesting it is busily considering
what to do in situations such as these. See Request for Com-
ments on Establishing Departmental Procedures to Authorize
Class III Gaming on Indian Lands When a State Raises an
Eleventh Amendment Defense to Suit Under the Indian Gam-
ing Regulatory Act, 61 Fed. Reg. 21,394 (1996). The notice
cites the Eleventh Circuit decision as authority supporting
intervention by the Department. It also cites an earlier opinion
of ours, Spokane Tribe of Indians v. Washington, 28 F.3d 991
(9th Cir. 1994), vacated 116 S. Ct. 1410 (1996). There we
considered the Eleventh Circuit's suggestion and said that
"such a result would pervert the congressional plan," turning
the Secretary of the Interior into "a federal czar." Id. at 997.
However, that was in the context of our (incorrect) assump-
tion that tribes could sue states. We were pointing out that the
Eleventh Circuit's suggestion would not be as close to Con-
gress's intent as the scheme Congress in fact passed. True.
But the Supreme Court has now told us that Congress's
scheme is unconstitutional; the Eleventh Circuit's suggestion
is a lot closer to Congress's intent than mechanically enforc-
ing IGRA against tribes even when states refuse to negotiate.
Whether or not such rulemaking would bring IGRA's opera-
tion close enough to Congress's intent to save the statute
depends on the as yet undisclosed details of the proposed reg-
ulations.

None of the circumstances that might justify enforcing
IGRA according to its terms appears to be present here. We
are left, then, with a tribe that believes it has followed IGRA
faithfully and has no legal recourse against a state that alleg-



edly hasn't bargained in good faith. Congress did not inten-
tionally create this situation and would not have countenanced
it had it known then what we know now. Under the circum-
stances, IGRA's provisions governing class III gaming may
not be enforced against the Tribe. However, because the court
and the parties below operated under incorrect legal assump-
tions (largely because Seminole Tribe had not yet been
decided), it's possible that there are facts of which we are
ignorant. For instance, perhaps the Department of Justice had
evidence that it was the Tribe that had failed to bargain in
good faith. Or perhaps the Department of the Interior deter-
mined that no class III gaming should be allowed on the reser-
vation because state law prohibits all such gambling. See n.1
supra.6 Or, there may be new developments since the district
court's decision. We cannot say with certainty that IGRA
does not support an injunction against the Tribe; it simply
doesn't on this record. If the United States persists in seeking
relief, the district court will have to revisit the question and
engage in a new factual investigation guided by a correct legal
analysis.7

III

We thus return this case to the district court after vacating
the preliminary injunction. We note, however, that the courts
aren't the only, or even the most appropriate, forum for solv-
ing the problems caused by Seminole Tribe. Several Execu-
tive Branch agencies may be able to patch up the situation.
The Department of the Interior, for example, might promul-
gate regulations that take the place of the compact process.
Or, the Department of Justice might resuscitate the statute by
prosecuting tribes only when it determines that the state has
negotiated in good faith, or by suing states on behalf of the
tribes when it determines that the states are refusing to com-
ply with their obligations under IGRA. These alternatives, and
others we haven't thought of, might provide avenues for sal-
vaging IGRA. And, of course, Congress could return to the
statute and come up with a new scheme that is both equitable
and constitutional.

The district court's judgment is REVERSED, and the pre-
liminary injunction is VACATED. the end

_______________________________________________________________

FOOTNOTES



1 Quite possibly, Washington does not permit some games at all. The
legislature has declared that state policy "restrain[s] all persons from seek-
ing profit from professional gambling activities in this state." Wash. Rev.
Code S 9.46.010. Moreover, all gambling premises in the state are com-
mon nuisances. See Wash. Rev. Code S 9.46.250(1). However, the United
States has not seriously pursued this argument, and the Tribe claims that
various state commissions can in fact authorize games of chance. One dis-
trict court has suggested that Washington now merely regulates gambling,
rather than prohibiting it. See Spokane Tribe of Indians v. United States,
782 F. Supp. 520, 522 n.2 (E.D. Wash. 1991).
2 Under IGRA, a tribe may ask the state to negotiate a compact, and
upon receiving such a request the state "shall negotiate with the Indian
tribe in good faith to enter into such a compact. " 25 U.S.C. S 2710(d)(3)
(A). If the tribe believes the state is not negotiating in good faith, it may
sue the state in district court. See 25 U.S.C. S 2710(d)(7)(A)(i). If the court
concludes the state is not negotiating in good faith, it shall order the state
and tribe to conclude a compact within 60 days. See 25 U.S.C. S 2710(d)
(7)(B)(iii). If this fails, the tribe and state are to submit their last best
offers to a mediator, who is to choose the compact that best fits federal
law. See 25 U.S.C. S 2710(d)(7)(B)(iv). If the state does not consent to the
compact the mediator chooses, the mediator must notify the Secretary of
the Interior, who shall proscribe procedures consistent with the compact
that the mediator proposed. See 25 U.S.C.S 2710(d)(7)(B)(vii).
3 Estimable jurists have called into question the value of legislative his-
tory. See, e.g., Connecticut Nat'l Bank v. Germain,
503 U.S. 249
, 253-54
(1992) (Thomas, J.); Wisconsin Public Intervenor v. Mortier, 501 U.S.
597, 616-23 (1991) (Scalia, J., concurring); Wallace v. Christensen, 802
F.2d 1539, 1559-60 (9th Cir. 1986) (en banc) (A. Smithee, J., concurring).
We bypass this controversy because we do not use legislative history to
interpret IGRA; rather, we are evaluating a counter-factual: What would
have happened if Congress had known that the provision for suing states
was invalid? To answer this question we must understand the political pro-
cess underlying IGRA's passage, and legislative history is a legitimate
source of enlightenment on that issue.
4 Post-enactment legislative history is even more suspect than history in
place at the time of passage. But, once again, we seek to determine not
what the statute means but whether it would have passed without the
invalid provision. For this purpose, it's highly instructive to see how one
of the key players in the enactment process views the matter.
5 One court has suggested that tribes may sue the United States to force
it to sue a state on their behalf. See Chemehuevi Indian Tribe v. Wilson,
1997 WL 769275 (N.D. Cal. Nov. 24, 1997). The Chemehuevi court noted
that sovereign immunity does not prevent the United States from suing



states, citing Arizona v. California,
460 U.S. 605, 614
  (1983), United
States v. Mississippi,
380 U.S. 128, 140
  (1965), and United States v.
Minnesota,
270 U.S. 181, 194
 -95 (1926). See 1997 WL 769275, at *2. We
obviously need not decide here whether a tribe may sue the United States
to compel it to sue a state.
6 This might explain Interior's failure to issue regulations.
7 The United States also charged the Tribe with violating a portion of the
Johnson Act, 15 U.S.C. S 1175, making it unlawful to possess or use a
gambling device within Indian country. In granting the preliminary injunc-
tion the district court relied on IGRA and its incorporation of state law,
and hence did not discuss in any detail whether the Johnson Act on its own
supports the injunction. We note, however, that even if the Tribe did vio-
late the Johnson Act, the two sections enforcing its provisions, 15 U.S.C.
SS 1176 and 1177, call for fines, imprisonment and confiscation of gam-
bling devices as remedies. Neither section provides for injunctions. More-
over, the scope of the injunction here is much broader than the Johnson
Act violation, which only concerns gambling devices.


